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PILCHS:
0 Public Interest Law Clearing House

NOT-FOR-PROFIT LEGAL SERVICE PROJECT
EXECUTIVE SUMMARY

With funding from the Victoria Law Foundation and the Transport Accident Commission we
have conducted research into the need for a specialist not-for-profit (NFP) legal service.
This project is part of PILCH's 2006-2009 Strategic Plan and, in terms of its 2007
Implementation Plan, is one of its top priorities.

Outline of Report

This Report recommends the establishment of a specialist legal service for NFP
organisations under the PILCH umbrella. It reviews existing PILCH services; provides
information on the sector and the complex regulatory environment in which NFPs operate;
looks at the need for new services and documents feedback from NFPs, members of PILCH
and other stakeholders; considers current Victorian government reviews of the sector and
other service models (Australian and overseas); proposes a new PILCH service delivery
model; and looks at funding options.

Review of the current services provided by PILCH

In a typical year, nearly 100 NFPs would be referred for free assistance by PILCH. These
NFPs vary greatly in size and type. Many are very small and not well-known. The range of
legal issues they face is also diverse. Aside from those matters that lead to a referral, help is
given by PILCH to approximately a further 200 NFPs each year, often connecting them to
other services. Feedback about PILCH’s existing service has been positive. The
recommendations made in the Report for new services are intended to both preserve and
enhance PILCH's referral service.

Significance of the NFP sector

In order to appreciate the public benefit of providing better legal services to the NFP sector,

the Report provides an overview of the sector (see Heading 5). It is worth noting that, in

economic terms, alone:

+ the giving of money, goods and services to NFPs by individuals and business is
estimated to total $11 billion (2004, even excluding Tsunami appeal);

e NFPs contribute 4.7% of GDP, 6.8% of total employment, with total revenue of
approximately $33.5 billion; and

* in comparative terms, NFPs add more to GDP than the mining industry.

In Victoria:

e there are 32,552 incorporated associations (an increase of 4.7% on 2005);

e many are very small: only 3,092 were ‘prescribed associations’ ie, had revenues of at
least $200,000 and/or assets of $500,000; a few are very large (millions of dollars in
revenue); and

e 87% of all adult Victorians gave a donation in 2005 and over 40% volunteered for a
NFP.

Need for new services

Other than PILCH'’s existing service (and the more limited service offered by some of our
interstate counterparts), there is no discrete, specialist pro bono legal advice service in
Australia for NFPs. While legal aid is provided for individuals who meet a means test and
other eligibility criteria, there is no similar government assistance for NFPs. There is federal
government arts funding for the Arts Law Centre, which provides low-cost assistance to arts
NFPs, but this is only a small part of the NFP sector.



There is considerable evidence (both that PILCH has gathered and from the findings of a
major project in NSW, see Heading 9) to show that access to legal information is an
important concern for NFPs. Major government and other reports highlight that the
regulatory environment for NFPs is even more complex than for business (see Heading
6.5), yet the ability of NFPs to access and pay for high quality legal assistance is very
limited, particularly for the majority that are small and rely heavily on volunteers. It is also
important to ensure that the often limited financial resources of NFPs are not diverted from
core service delivery.

The overall aim in recommending a specialist legal service for NFPs is to improve the
capacity of NFPs to meet their legal obligations, be well-governed and, most importantly, be
more effective service providers to the community.

Current Victorian government reviews

The creation of a separate department (Department for Victorian Communities) in 2002 and
the recent announcement of two reviews of the sector (outlined under Heading 7), highlight
current interest by the Victorian government in the community/NFP sector. In many ways,
Victoria is providing leadership on the regulatory and other issues that are important for the
sustainability and on-going growth of the sector. It seems that Victoria is the state most
likely to push for national legislative reform, as well as looking for ways to improve its own
state-based regulatory environment, and the support it gives to the sector. A specialist NFP
legal service will enhance the work being undertaken by the Victorian government.

New PILCH services

Drawing on research of overseas (particularly in the USA) and other Australian models, a
wide range of additional legal services have been considered. Feedback was sought on
which additional services would be of most value to NFPs and discussions have been held
with PILCH members about their role is providing and/or supporting these services on a pro
bono basis. In order to avoid duplication and to ensure better use of existing services by
NFPs, the recommendations are cognisant of the need to map and better link existing
services.

The recommendations for new services to be provided by a specialist NFP legal service are
outlined under Heading 13. A two-stage implementation process is outlined. Stage 1 centres
on the development of a specialist NFP legal services web-portal with a range of other
integrated services. These will include e-bulletin updates, fact sheets, frequently asked
guestions and precedents. Suggestions about pro-active work, such as organisational ‘legal
health checks’, are also made. Stage 2 involves the addition of a telephone/on-line basic
advice service staffed by in-house PILCH lawyers with back up from members (via referrals,
staff training and an expert panel).

Funding considerations

A range of possible funding sources is considered under Heading 14. Given the innovative
nature of the model, 3 year funding is needed so that robust evidence of the benefits can be
obtained, thus enabling a more diversified funding base to be developed over time.
Philanthropic and/or corporate funding is being sought for the start-up phase. A commitment
of matching Victorian government funding is also being explored. In the medium-to-long
term, this service model could be rolled-out across Australia, thus building the case for
some federal government funding. Some membership and fee-for-service income is also
possible in the medium-to-longer terms.

Sue Woodward,
Policy Officer, PILCH (Vic) Inc.
1 May, 2007
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PILCHS:
0 Public Interest Law Clearing House

Specialist legal service for not-for-profit organisations

1 OVERVIEW OF PILCH

1.1 Mission

PILCH’s mission is to further the public interest, improve access to justice and protect human rights
by facilitating the provision of pro bono legal services and undertaking law reform, policy work and
legal education.

PILCH is committed to:

« providing a responsive, effective and professional service to its members and the community;
e acting with integrity and fairness at all times;

e treating all people equally and with dignity and respect; and

e innovation and creativity in pro bono.

The Not-for-Profit Legal Service Project (the Project) is part of PILCH’s 2006-2009 Strategic Plan
and, in terms of the 2007 Implementation Plan, is one of the top priorities.

1.2 Services

PILCH acts as a facilitator or intermediary for pro bono legal assistance between the community
and the private legal profession. Its main role is to receive, assess and refer requests for pro bono
legal assistance. PILCH aims to work creatively to match clients with lawyers willing to give their
services pro bono (for free).

PILCH coordinates the delivery of pro bono legal services through four schemes:
e the Public Interest Law Scheme;

e the Victorian Bar Legal Assistance Scheme;

- the Law Institute of Victoria Legal Assistance Scheme; and

e the Homeless Persons’ Legal Clinic.

PILCH assists individual clients who satisfy legal merits and means tests, and who are ineligible for
legal aid. If the client's matter raises issues of public interest that require legal resolution, they will
be referred through the Public Interest Law Scheme. Otherwise, they may be assisted through one
of the other schemes. The lawyer who accepts the referral then acts for the client on a pro bono
basis.

Not-for-profit (NFP) organisations with public interest objectives, or that provide services that are in
the public interest, are also eligible for assistance through the Public Interest Law Scheme (but not
under the other schemes as their guidelines are limited to individuals). PILCH aims to support and
enhance the work done for and on behalf of the community by such organisations, which typically
function with limited resources, by providing access to quality legal services.

The Homeless Persons’ Legal Clinic assist people who are homeless or at risk of homelessness
through the provision of legal services in relation to civil law and summary crime. The services are
delivered by PILCH member law firms at 10 sites around Melbourne which are frequented by
homeless people in order to access other related services, such as food or accommodation.



In January 2006, PILCH and the Victorian Council for Civil Liberties Inc. jointly established the
Human Rights Law Resource Centre Ltd. The Centre aims to promote the harmonisation of
international and domestic law relating to human rights in Victoria and Australia, particularly the
human rights of people that are disadvantaged or living in poverty, through the practice of law. It
seeks to achieve this aim by supporting, conducting, coordinating, resourcing, facilitating and
enhancing the provision of legal services, litigation, education, training, research and advocacy
regarding human rights.

1.3 Funding

PILCH’s membership represents the diversity of the Victorian legal profession and includes private
law firms of all sizes, the Victorian Bar, the Law Institute of Victoria, corporate legal departments,
community legal centres and university law faculties. A current list of members is available at:
www.pilch.org.au.

Members support PILCH in a variety of ways including financial and ‘in kind’ support and by
accepting referrals to provide legal assistance.

PILCH receives its income primarily from membership fees. The Homeless Persons’ Legal Clinic
receives core recurrent funding from the Department of Justice. The Victorian Bar Legal Assistance
Scheme and the Law Institute of Victoria Legal Assistance Scheme are funded by the Victorian Bar
and the Law Institute respectively, with support from the Legal Services Board. PILCH seeks
private sector, government and philanthropic funding to supplement its core income.



2 PROJECT OVERVIEW

2.1 Project objective

Within the context of PILCH’s mission and current strategic plan, the overall Project objective is to
provide both those NFP organisations that are eligible for pro bono assistance through
PILCH’s referral scheme and the NFP sector as a whole, with increased access to pro bono
legal services and information to, in turn, enable them to:

e concentrate their efforts on service delivery (including related activities such as community
education, fundraising and advocacy);

e preserve their resources for service delivery; and
< improve their own capacity, management and organisational strength.

If these objectives are achieved, then the NFP sector and, in turn, the multitude of people it assists
and thus our civil society in general, will be strengthened.

2.2 Project funding

In 2006, a grant was received from the Victoria Law Foundation (VLF) to conduct research into the
legal needs of NFPs in order to assess the viability of establishing a specialist legal service for
NFPs. The research funded by the VLF, in addition to funding provided by the Transport Accident
Commission (TAC) to employ a solicitor to undertake further policy work, underpins this Report.
PILCH is grateful to VLF and TAC for this support.

2.3 Project officer

Ms Sue Woodward was appointed as the PILCH project officer in September 2006 (2 days per
week). By way of relevant experience, Ms Woodward published a major research report in 2004 for
the University of Melbourne, Centre for Corporate Law and Securities Regulation, titled ‘A Better
Framework: reforming not-for-profit regulation™. She will be teaching a new masters subject at
Melbourne University in 2008 called ‘Governing not-for-profit organisations’. Ms Woodward also
has experience as a board member of several NFPs organisations and has dealt with a wide range
of NFPs in the course of her work for a large Victorian philanthropic trust.

This Report has been prepared by Ms Woodward with assistance from Ms Tabitha Lovett
(Manager, PILCH Scheme), Ms Tarni Perkel (law student intern) and Ms Paula O’Brien (Executive
Director, PILCH).




3 REPORT FORMAT

This Report recommends a new range of services for NFPs after:

e reviewing the current services provided to NFPs by PILCH and others;
e considering the size and contribution of the NFP sector;

e examining the overall regulatory environment in which NFPs operate;
e considering current Victorian government reviews of the sector;

« looking at the legal service needs of the sector;

e drawing on overseas models for the provision of pro bono legal services for NFPs, and
specialist Australian examples, to formulate a range of possible new services;

< reflecting on the results of consultations undertaken with NFPs about existing services, the
need for additional services and which new, additional services would be most valuable;

< referring to consultations with PILCH members about the referrals they have received from
PILCH to assist NFPs, and what further services they may be interested in providing in the
future;

< referring to consultations with other key stakeholders; and

e considering the implications of the introduction of any new services for PILCH as an
organisation.

In the light of this information, this Report makes recommendations for the introduction of new
PILCH services and considers funding options for them.



4 PILCH’s CURRENT SERVICES

Since its inception in 1994, PILCH has provided free legal assistance to eligible NFPs by
leveraging the pro bono services of law firms, academics and barristers.

In a typical year, nearly 100 NFPs would be referred for free assistance. These NFPs vary greatly
in size and type. Many are very small and not well-known. The range of legal issues is also
diverse, although there are some issues that are NFP-specific (eg, eligibility for concessional tax
status, volunteers). Aside from those matters that lead to a referral, help is given to about a further
200 organisations each year: eg, defining the nature of their issue and connecting them to other
services.

PILCH, with assistance from its members, runs seminars on various legal and financial issues
which arise in the course of a NFP’s day-to-day operation, such as governance, taxation and
employment law. Any NFPs can attend these seminars.

4.1 Eligibility

Not all NFPs are eligible for referral to a pro bono lawyer under the Public Interest Law Scheme.
The Manager of the PILCH Scheme considers a variety of factors such as whether the organisation
serves (or proposes to serve) the disadvantaged, benefit low income clients or work in the public
interest. PILCH will generally not refer a NFP for assistance with board or internal disputes unless
the dispute may undermine the organisation’s ability to continue providing its services and
programs. Revised eligibility guidelines are currently being prepared as part of PILCH's 2007
Implementation Plan.

NFPs that are not eligible for a referral under the PILCH scheme are often given other assistance
such as information about alternate avenues of assistance: eg, the Victorian Dispute Resolution
Centre (for internal disputes®), Consumer Affairs Victoria (for incorporation enquiries), and
goodcompany® and Melbourne Cares” (for pro bono, non-legal assistance).

4.2 Referral process

The majority of enquiries to PILCH are made by telephone and are fielded by law student
volunteers. In the case of enquiries from NFPs, the questions that are asked in order to determine
the organisation’s eligibility for pro bono legal services and the type of assistance sought, focus on
the organisation’s legal structure (ie, incorporated or unincorporated and type of legal structure), its
principal activity and services, and the legal issue it is facing. The volunteers and solicitors at
PILCH will also consider whether there are alternate avenues of assistance available to the NFP. If
the solicitor is satisfied that the NFP is eligible for pro bono assistance and requires a referral to a
PILCH member, he/she prepares a referral memorandum which sets out details of the organisation
(including legal structure, principal activity and funding sources) and the legal assistance
requested. The solicitor then ‘matches’ the client to a PILCH member to provide the advice sought.
Once the matter is referred, the NFP and the law firm’s relationship proceeds as a normal
lawyer/client relationship, except that the NFP is not paying fees for the legal advice. The solicitor
from PILCH conducts progress reports every two months to ensure the matter is progressing
smoothly.

When a referral is made to a PILCH member, it is for advice or representation in relation to a
discrete issue (ie, only for that particular matter), and there is no obligation on the member
firm/barrister to provide advice on other matters. However, in some instances, an initial referral has
been the beginning of a longer-term relationship between the NFP and the member firm (see
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Heading 4.5, Case Study 1) and may even include other non-legal services such as IT support,
financial advice, human resources advice, printing, advocacy and submission writing.

PILCH has developed an understanding of the types of matters and organisations that its member
firms have particular expertise and interest in assisting. In effect, each member firm has, over time,
developed its own ‘pro bono profile’. This ‘pro bono profile’ is not stagnant. By regular contact
between PILCH and its member firms (eg, via meetings with the pro bono co-ordinators,
representation on PILCH's Board and conferences), strong relationships have been built so that
PILCH is readily aware of any changes or refinements to the capacity and/or type of work its
member firms are willing to accept.

By virtue of the broad range of NFPs that PILCH has dealt with over the years, PILCH also has
expertise in understanding many of the issues and concerns commonly confronting NFPs. PILCH
staff often spend considerable time understanding the nature of the NFP organisation (or group
wishing to incorporate) and obtaining details about the problem, including determining whether or
not it is of a legal nature.

In summary, PILCH'’s referral process aims to ensure that:

- timely, high quality pro bono advice and/or representation is obtained by the NFP client;

e the time taken by PILCH to find a pro bono provider willing to take on the referral, and the time
spent by the pro bono provider reviewing requests, is minimised; and

< the pro bono provider is satisfied that it was properly briefed about the NFP client and the type
of assistance required.

Thus, it is a critical part of PILCH’s role to understand both the pro bono provider's ‘profile’ and the
nature of the NFP’s request so that the outcome for both the provider and the NFP client is
maximised. If this ‘partnering’ or ‘matching’ of client and provider is successful, there is not only an
immediate benefit to the NFP client (and, in turn the people they assist), but it also increases the
likelihood of the member firm/barrister agreeing to take on further pro bono work. Fostering a
strong pro bono culture and increasing the pro bono capacity of the legal profession is central to
PILCH’s mission.

PILCH is of the strong opinion that this understanding and knowledge of both parties is a critical
success factor; it is an effective use of PILCH’s staff and volunteer time to obtain both clear
information about the nature of the assistance sought by the NFP, and to make an active referral to
a lawyer with capacity and relevant expertise. PILCH believes, at least for the provision of legal
advice, this assessment and referral process is more effective than a self-matching, on-line
system.

4.3 Seminars

In 2006, building on previous occasional seminars, PILCH began holding a series of half-day
training and information seminars on issues which commonly arise in the course of an NFP’s
administration, operation and governance. The 2006 seminars, which were presented by PILCH’s
members, covered the following topics.

Date Topic Law Firm No of Attendees
/0 1 2 3 4 563 7 (
8 1 + 9 563 2 * = ; /
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The participants at each seminar were asked to complete a survey to rate (on a scale of 1-5) the
seminar they attended, including content, accessibility, relevance to their organisation, the quality
of the presentations, written materials and handouts, venues and catering. The survey also asked
for feedback regarding the most useful aspect of the training, and suggestions for other topics
which would be beneficial for NFPs.

The feedback from the participants has been very positive and they report that the content of the
seminars had helped them to understand the legal issue covered and to articulate and understand
further advice that the organisation may need to seek in the future. A number of participants, who
had not previously used PILCH’s services, reported that they were delighted to hear that PILCH
offered a referral service which would allow their organisation to obtain tailored advice from
PILCH’s members in the future if required.

For the purpose of this Report, the participants’ individual comments about the seminars are too
numerous to include. However, one manager of a NFP (who was unable to attend the third seminar
on employment law, having attended the other two seminars, wrote:

I really benefited from the [seminar on] Taxation for Not-for-Profits so | am disappointed to miss this
one, this is a fantastic initiative by PILCH and its pro bono partners, | commend you on your
contribution to the community sector.

In 2007, in response to the feedback of the sector regarding ideas for future topics for seminars,
and in an effort to involve other PILCH members, the following seminars have been scheduled.

Date Topic Law Firm No of
Attendees
§ 563 8 ??
6 563 3
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5 % 3 A ) B C
%

In 2007, PILCH has expanded its advertising networks to reach a larger audience of NFPs.
Information about PILCH’s upcoming seminars for NFPs are distributed through: PILCH’s contact
database of NFP clients and applicants; PILCH’s members; the VCOSS Clearinghouse website;
Federation of Community Legal Centres; Pro Bono News; Infoxchange; Ross House Association;
Law Institute of Victoria — Friday Facts; Association Neighbourhood and Learning Centres; VAADA
(Victoria Drug and Alcohol Association); VLGA (Victorian Local Governance Association); AFDO
(Australian Federation of Disability Organisations); Community Housing Federation of Australia;
Women’s Healthy Association; Older Women’'s Network; Arts Industry Council and Our
Community.

4.4  Quantitative data

The following table tracks the types of clients for which the PILCH Scheme has made referrals over
the last four years. (As mentioned earlier, the other schemes administered by PILCH — namely the
Law Institute of Victoria Legal Assistance Scheme, the Victorian Bar Legal Assistance Scheme and
the Homeless Persons’ Legal Clinic — provide referral services for individuals rather than
organisations.)
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Table 1: PILCH referrals by client category (2002-2006)

2002-2003 2003 - 2004 2004 - 2005 2005 - 2006 Totals
563 <F 1?7F ? F I/F
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NFPs, particularly when unincorporated groups are taken into account, constitute the main referral
case load for the Public Interest Law Scheme. As can been seen from the following table, in
addition to those NFPs for which a referral has been made, many more NFPs and groups seeking
to incorporate as NFPs, have contacted PILCH.

Table 2: number of PILCH enguiries by client category and action taken (2006)

Category Ineligible or Successful Enquiries
other action Referrals
563 > > <>
4 ! 1 1>
2( (@1

As Table 2 shows, aside from inquires that lead to a referral, information and guidance is provided
to over a further 200 organisations/groups (ie, the column headed ‘ineligible/other action’). More
than half of all the enquiries PILCH receives do not result in a referral. This does not mean that
these groups do not receive valuable assistance from PILCH. The ‘ineligible or other action’
category (column 2, Table 2) comprises those enquiries where the NFP/group:

< did not satisfy the Public Interest Law Scheme criteria, for instance it was member-serving NFP
(such as a sports club) rather than public-serving, and did not serve the disadvantaged, benefit
low income clients or have public interest aims or objectives;

« the case did not have legal merit;

e was more appropriately referred to another legal and/or community organisation (such as the
Environmental Defenders Office, the Victorian Dispute Resolution Centre,® or a relevant peak
body);
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« failed to return PILCH'’s application form or make further contact; or

e obtained assistance elsewhere after making their inquiry, or resolved the matter by other
means.

Connecting those who telephone PILCH with existing services and external resources is an
important part of PILCH's role in supporting the NFP sector and guiding the community through the
legal system. PILCH is a ‘clearing house’ and does not want to (nor does it have the resources to)
duplicate other services or resources that are freely available within the sector.

The most common types of NFP enquires are outlined in the following table.

Table 3 — PILCH matter types by NFP/group enquiries (2006)’

Area of law Number of NFP & un_iqcorporated group
enquiries

8 t ??
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In terms of the types of NFPs assisted, there is great diversity. By way of example, see Attachment
5 for some of the NFPs referred to PILCH’s members for pro bono assistance.

4.5 Qualitative data

Aside from discrete, one-off referrals that PILCH may broker for a NFP, the following case studies
(based on actual files) illustrate the range of roles PILCH takes on in its work as a clearing house
for NFP referrals. They highlight that PILCH operates as a ‘relationship manager’ — managing the
two-way relationship between the NFP client and the lawyer.

Case study 1 — where referral has lead to on-going, direct pro bono relationship

In 2005, an incorporated NFP association which aims to foster respect for cultural diversity in
Victoria, applied to PILCH for pro bono assistance. The organisation sought assistance with a
range of issues. PILCH discussed the legal issues with the organisation’s representative at length
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and assisted the organisation to articulate its legal needs, consider appropriate time frames for the
advice and prioritise its requests, which included assistance to:
e amend its constitution (in time for its AGM);

 establish a public fund and apply for endorsement as a tax deductible gift recipient (DGR)®;
e prepare confidentiality agreements with employees; and
< draft disclaimer clauses for its website and contracts with artists and other organisations.

The organisation also advised PILCH that, ideally, it sought a long-term pro bono relationship with
a firm to deal with future legal issues, and wanted to strengthen its relationship with a firm by
having a firm appointee join their board as a member or observer.

PILCH referred the matters to a member firm. The discrete areas were outlined and listed in the
order of priority. The firm was given the option of providing the advice on a staggered basis. PILCH
also advised that the organisation sought this type of long-term pro bono relationship.

The firm subsequently accepted the referral to provide all the advice sought and has continued to
accept requests for assistance from the organisation directly, although it did not take up a place on
the organisation’s board. Via this relationship, the member firm has also assisted a group auspiced
by the client to separately incorporate and obtain DGR status.

A specialist service for NFPs also benefits lawyers. Academics, barristers and law firms can refer
NFPs to PILCH for assistance in matters where they have previously provided advice, but are
unable to assist the organisation further due to lack of expertise or capacity.

Case study 2 — referral from lawyer

A small, self-help group (approx. 54 members) that offers information and support to sufferers of a
particular medical condition and their families, approached one of PILCH's members for legal
advice regarding its privacy obligations to members when reproducing their stories on the group’s
new website or distributing membership lists. The group, which aims to raise awareness about the
condition amongst health professionals and the wider community, was concerned about the
‘personal/medical’ character of some of the information being used.

The member firm had previously assisted the group to incorporate, but did not have capacity to
provide privacy advice and referred the group to PILCH. The group was referred by PILCH to
another of its law firm members for discrete privacy advice.

Since that time, the group has stayed in contact with PILCH and attended PILCH’s training seminar
on intellectual property issues affecting NFPs.

The branding and expansion of PILCH’s services for NFPs will also raise awareness of PILCH’s
services for marginalised and disadvantaged individuals and groups.

By expanding PILCH'’s services to NFPs that in turn provide services to low income or vulnerable
and disadvantaged individuals and communities, PILCH raises awareness of the availability of pro
bono assistance for the members and clients of those NFPs.

In many cases, when people think of pro bono legal services they imagine that they must have
proceedings on foot or be involved in a dispute in order to be able to utilise pro bono services.
However, all the schemes that PILCH administers can assist individuals and refer them to lawyers
for legal advice, independent of whether there is or will be litigation. This is particularly the case
with NFPs that seek advice in order to avoid disputes or litigation.
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Case study 3 - NFP that approached PILCH for assistance, as well as referring its members

An organisation was established to support people suffering from a serious and infectious medical
condition and their families, including advocating on behalf of people with the condition. The
organisation approached PILCH for generalist advice on discrimination law, privacy law and
occupational health and safety issues with respect to people with the condition, which it could
disseminate amongst its staff and to other organisations.

At the same time, the organisation sought assistance for one of its clients in relation to the client’s
exclusion from a TAFE course as a result of having the condition. PILCH referred the organisation
to one of its members to provide organisational advice, and also opened a separate file to advise
the individual on the merits of bringing a complaint of discrimination against the TAFE.

The firm accepted both matters and advised the individual that a claim against the TAFE had merit
and agreed to initiate proceedings. The matter ultimately settled and the client was allowed to re-
enrol in the course and received an apology and financial compensation.

Since that time, the organisation has referred another two clients who had experienced similar
discrimination, to PILCH for pro bono assistance. In both those cases, one of PILCH's member
firms acted on behalf of the client to initiate proceedings, negotiate financial compensation and
ultimately resolved the matters at mediation.

The organisation has also contacted PILCH to find a lawyer who has expertise in discrimination
law, to be part of its Technical Advisory Panel.
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5 SNAPSHOT OF NFP SECTOR

5.1 Australia

The NFP sector'® plays a vital role in our society. Until fairly recently, the Australian NFP sector
has been know as the ‘hidden sector’ because of the lack of official or accurate estimates of its size
and contribution. Recent work by the Australian Bureau of Statistics and a major research project
on the amount of giving to the sector (Giving Australia 2005)"! have helped, but details for
particular parts of the sector and on a state basis are still not readily available.

From the most recent data available we can see that, in economic terms alone, the sector is

significant:

< the giving of money, goods and services to NFPs by individuals and business is estimated to
total $11 billion (2004, even excluding Tsunami appeal);*

« NFPs contribute 4.7% of GDP*® and account for 6.8% of total employment;**

- in comparative terms, NFPs add more to GDP than the mining industry;*®

» estimated total revenue is $33.5 billion;*®

e nationally, there are as many as 700,000 NFPs, most of which are small and entirely
dependent on the commitment of members — of these approximately, 380,000 are incorporated
in some form or another;'’ and

 there are approximately 20,000 with Deductible Gift Recipient (DGR) status.*®

Apart from this economic perspective, it is important to remember the NFP sector’s contribution to
our civil society. Leading academic Professor Mark Lyons states:

Nonprofit organisations make an even more important contribution to society through their
demonstration of, and thus encouragement for, collective action. They play a central role in the
regeneration of social capital. Nonprofit organisations also sustain and shape a democratic political
system. They are the ‘elementary schools of democracy’. While the vast number of nonprofit
organisations that do not employ people may not contribute greatly to the economy, they contribute
greatly to the nonprofit sector’'s social and economic impact.
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To quote from the major Industry Commission Report (1995):

The charitable sector underscores many basic values in Australian democracy. It exemplifies the
principles of pluralism, free choice and the rights of citizens to participate in and take responsibility
for their community. It helps ensure that no government has a monopoly on the way society deals
with its citizens — especially those who are most vulnerable because of economic or personal need.?

5.2 Victoria

In Victoria, the main statistics are those published by the Minister for Consumer Affairs, as registrar
of incorporated associations. While this captures the majority, at least in terms of the number of
NFPs,? there are other significant NFP organisations that operate in Victoria as either companies
limited by guarantee, co-operatives, or church bodies that are not separately incorporated etc.
There are also many more that operate as unincorporated groups and so never appear in the
statistics. Some ‘snapshot’ figures for the Victorian NFP sector:

 there are 32,552 incorporated associations (an increase of 4.7% on 2005);%*

< the vast majority are very small: only 3,092 were ‘prescribed associations’ ie, had revenues of
at least $200,000 and/or assets of $500,000;%

e conversely some are very large: for example, Bicycle Victoria has over 40,000 members and its
2005/2006 revenue was over $9.6 million:** and

« 87% of all adult Victorians gave a donation in 2005 and over 40% volunteered for a NFP.%
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6 NEED

6.1 Existing legal services for NFPs

Other than PILCH's existing service (and the more limited service offered by some of our interstate
counterparts®®), there is no discrete, specialist pro bono legal advice service in Australia for NFPs.
While legal aid is provided for individuals who meet a means test and other eligibility criteria, there
is no similar government legal assistance for NFPs.

In Victoria, community legal centres act only for individuals and refer NFPs to PILCH for
assistance.?’

There is Federal government arts funding for the Arts Law Centre which provides free/low-cost
assistance to individual artists and arts NFPs, but this only services a small part of the overall NFP
sector.

There are also some ‘issues-based’ services that NFPs can access such as the Environment
Defenders Office®® and the Communications Law Centre®®. This latter service has a limited
capacity to provide pro bono assistance and no longer receives community legal centre funding.
These services do not deal exclusively with NFPs and are obviously only of assistance in relation
to a limited number of issues that NFPs face. Where appropriate, PILCH refers NFPs to these
services and will continue to do so, thus ensuring that new PILCH services will not duplicate these
existing niche services.

There is information (eg, fact sheets) and resources (on-line and hard copy) from various
government departments and agencies (eg, ATO, Consumer Affairs Victoria) and also from many
of the peak organisations (eg, VCOSS®) that can help with many issues relevant for NFPs,
including some legal issues. Again, where appropriate, PILCH will refer NFPs to these resources.
There is considerable variability in the accessibility, cost and quality of these services. There is no
comprehensive web-based portal to direct NFPs to these existing resources, and they are not well
mapped or linked.

6.2 Other support services for NFPs

There are other bodies — government-funded, independent and private consultancies — that provide
a range of support services to NFPs. PILCH directs NFPs to these organisations as appropriate.

The Federal government has provided 3-year seed funding to establish Nonprofit Australia®* whose
mission is to ‘improve the viability of nonprofit organisations for the benefit of Australian society’.
Nonprofit Australia is currently developing an on-line purchasing program for NFPs and is working
to establish programs of excellence in leadership for CEOs of NFPs.

There are other brokers for pro bono assistance such as: Volunteering Australia®* and the State
peak Volunteering Victoria®®; goodcompany®*; and Melbourne Cares®. These organisations seek
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to match professionals and corporations (eg, via employee volunteering schemes) with NFPs
needing specialist assistance.*® VCOSS has a ‘clearing house’ for training providers and others to
register the services they can provide free or at low-cost.*’

‘Our Community®® which provides a range of support services: eg, insurance, a facility for on-line

donations to NFPs, training, information on a range of issues such as risk management and grant
seeking, and sample policies and procedures etc. There are also ‘for-profit’ providers that
specialise in providing assistance to NFPs: eg, C.Tas a private consultancy specialising in charity
taxation advice.

In summary, legal information and advice is not a core part of the work of any of these
organisations and, we understand from our consultations with them,* that they are supportive of
the establishment of a new specialist legal service for NFPs to meet this need. The new specialist
NFP legal service will refer NFPs to these other services as appropriate, and collaborate with these
groups to promote the provision and accessibility of greater pro bono legal and non-legal advice.

6.3 Direct pro bono relationships

There are some NFPs that have established direct pro bono or reduced fee arrangements with law
firms and/or receive research assistance from academics. Often these arrangements are a highly
valuable (and a highly valued) source of legal advice and assistance for NFPs. In some cases, the
arrangement is limited to certain types of legal work and/or a certain number of hours. Thus, even
those NFPs that enjoy such an arrangement may need other assistance with legal issues, including
general information by way of seminars etc.

Some of these direct pro bono relationships will have emanated from a PILCH referral. In others
cases, it may have developed from a direct approach or ‘pitch’ to the firm, or arisen out of a
connection with a staff member (eg, a staff member being on board of the NFP).

For many NFPs, particularly the smaller ones and those with less popular or ‘fashionable’ causes,
these arrangements are out of reach. Even for those NFPs that have established an ongoing
relationship with a law firm or lawyer, this may not be sustainable in the long term (eg, if the person
who is the main contact at the firm leaves or the firm’s pro bono priorities or capacity changes).*
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From discussions with NFPs** and some of our members,*? it is apparent that PILCH could expand
its role in brokering on-going relationships between members and NFPs. In some cases, these
partnerships can embrace a much more holistic relationship or ‘community partnership’ — ie, not be
limited to legal advice but also involve staff from other areas within the firm (eg, accounting,
training and human resources).

6.4 Pro bono and low-cost

The cost of services is a critical issue for the sector, especially given the data which shows that the
majority of NFPs are small and have limited financial resources. There is a need to ensure that
these financial resources are not diverted from core service delivery. In particular, if resources are
spent on legal advice - ‘admin’ - the public are less likely to donate.**

6.5 Complex regulatory environment

PILCH'’s experience over the last decade is that many NFPs, are struggling to operate under a
complex regulatory framework. For example, to keep abreast of amended employment and other
legislation, determine their eligibility for tax exemptions and meet their state and federal reporting
requirements. This anecdotal evidence is confirmed by others.

Major government and other reports highlight that the regulatory environment for NFPs is complex,
even more than for business. But the ability of NFPs to access and pay for high quality legal
assistance is very limited, particularly for the majority that are small and rely heavily on volunteers.

Industry Commission Report (1995)

The Industry Commission (now know as the Productivity Commission) produced a comprehensive
report titled Charitable Organisations in Australia.** There are many references in the report to the
lack of consistent and appropriate regulation for the sector which, in turn, hinders the sector’s
growth and accountability. The recommendations in this report have never been (formally) adopted
by government. It is interesting to reflect that more than a decade later many of the concerns
highlighted still ring true, for example:

Inconsistencies between States/territories in matters such as...authorisations to raise funds hinder
the efficiency of Australia-wide fundraising by national...[NFPs].*

Chatrities Definition Inquiry (2001)

The Charities Definition Inquiry*® was an independent inquiry by three Commissioners established
by the Federal Treasurer, Mr Peter Costello. Although it was primarily concerned with definitional
issues especially from the taxation perspective, it also recommended the establishment of an
independent administrative body to oversee charities and related entities.

This recommendation, and indeed most of the Inquiry’s other recommendations, have not been
adopted. There are many examples throughout the report, including many quotes from
submissions received from NFPs, that highlight the complexity of the regulatory environment in
which NFPs operate.*’
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Woodward & Marshall Report (2004)

In her academic work, Ms Sue Woodward (current PILCH Policy Officer) undertook a large scale,
national survey of those NFPs incorporated as companies limited by guarantee.”® In 2004, the
findings together with a series of recommendations for reform were published in a major research
report titled, ‘A Better Framework: reforming not-for-profit regulation’ (the Woodward & Marshall
Report).* The findings highlight the complexity of the environment in which NFPs operate, and that
regulation is not well tailored to the particular needs of the sector. The Executive Summary states:

The underlying health of the NFP sector is at risk. The regulatory framework that underpins the
sector is complex and riddled with inconsistencies...

Currently, there is a myriad of possible legal structures for NFPs — companies, associations,
foundations, co-operatives, church auspice, aboriginal corporations, Royal Charter and more.
Combined with this is a confusing mix of State and Federal regulation and regulators, and a lack of
nationally consistent reporting obligations. These factors provide significant impediments to
accountability and could jeopardise donor confidence. Disclosure by NFPs should be directed to the
special needs of NFP stakeholders...

While the views of business have been canvassed before any corporate law reforms have been
implemented, the views of NFPs have been overlooked.*

In particular, the Woodward & Marshall Report recommends the need for additional services to
help NFPs navigate the existing system and, in turn, to improve compliance and accountability:

An independent NFP advisory body should be established to provide a range of support services for
NFPs. This would create a centre of expertise in the specialised needs of NFP organisations. It
would also underpin improved accountability and corporate governance practices within the sector.
The body should be separate from, and independent of, government and the regulators (including
any administrative body established to determine charitable status). The types of services that could
be provided at low cost or possibly even ‘no cost’ to some organisations include:

auditing

financial and taxation advice

legal advice

training

dispute resolution and mediation services for NFP stakeholders.™

The findings and recommendations of the Woodward & Marshall Report have received widespread
support from the NFP sector®® and interest from the Victorian government.>
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National Roundtable of Nonprofit Organisations

The National Roundtable of Nonprofit Organisations (the Nonprofit Roundtable)®* was formed in
2002 by a coalition of NFP peak bodies from all parts of the sector. Between them, these peaks
have tens of thousands of NFP organisations as their members. The Nonprofit Roundtable seeks
to promote and strengthen the reputation and recognition of the sector, and to increase the
infrastructure and capacity of the sector. In 2004, the Nonprofit Roundtable identified reform of the
legal and regulatory environment of NFPs as its first priority area.>®

Allens Consulting Report (2005)

In August 2005, the Department for Victorian Communities commissioned The Allens Consulting
Group to conduct research and develop options to improve the NFP regulatory environment — itself
recognition of the problem. They, as independent consultants, confirm that:

The complexities, inconsistencies and unsuitabilities of the current regulatory framework mean that it

represents more of a barrier to the relationship between the not-for-profit sector and the community than
56
a support.

In summary, the difficulties associated with the complex NFP regulatory environment combined
with limited financial resources and the heavy reliance on volunteers, means that access to timely
and accessible legal information is a pressing concern for NFPs.

There is an important role for PILCH in supporting the moves that have begun (at least in Victoria)
for legislative reform so that this complexity etc is reduced. However, it is clear that a
comprehensive overhaul (both within and across states, and on national issues) is not close at
hand, and that the need for specialist, low-cost legal advice for NFPs is great and on-going.
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7 CURRENT GOVERNMENT REVIEWS

7.1 Department for Victorian Communities

On 8 February 2007, the Department for Victorian Communities (DVC) announced a new project -
‘The Stronger Community Organisations Project (SCOP — DVC). The Steering Committee (headed
by Professor Allan Fels) has academic, business, corporate and NFP members®’ and will provide
strategic advice to the government on:

e an overview of the community sector in Victoria - the principal trends, influences and
challenges that are currently impacting on organisations and those that may impact in the
future; and

e astrategic vision for the next 10 years that identifies the role of the sector in contributing to the
social and economic goals of the government.*®

Following completion of these strategic tasks, SCOP will identify the issues and possible ways
forward in relation to a range of matters that go to the capacity of the sector and its relationship
with government. The SCOP matters of relevance to the Project include:

e organisational governance — what standards of governance are needed to meet public
expectations of accountability;

e organisational sustainability — what business and financial planning are needed to ensure
sustainability and to attract resources from all sectors including philanthropy;

e quality and effectiveness — how can organisations achieve high standards, efficiencies and
innovative approaches to service delivery; and

e law and regulation — measures to reduce red tape and the burden of compliance upon
organisations and so allow greater focus on their mission of community service.

Consultations will be held during the year with a report due in November 2007.

7.2 Review of NFP regulation by State Services Authority

In relation to this last issue, law and regulation, the Victorian Treasurer, Mr John Brumby, has
announced (1 March 2007) a review by the State Services Authority®® (the SSA Review). The SSA
Review is to focus on:

...slash[ing] red tape in the not-for-profit sector as part of the Bracks Government commitment to
reduce the burden of regulation in Victoria.*

Submissions are due by 18 May 2007 and the SSA report, with recommendations, is due to be
submitted to the Treasurer by 30 September 2007.
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The SSA Review is wide-ranging and extends beyond just legislative matters. SSA is an
independent authority that reports directly to the Premier.®’ This review serves as further
recognition of the complexity and red tape that NFPs face.

The creation of DVC as a separate department in 2002 and the announcement of these reviews,
highlight current interest by the Victorian government in the community/NFP sector. In many ways,
Victoria is providing leadership on the regulatory and other issues that are important for the
sustainability and on-going growth of the NFP sector. It seems that Victoria is the state most likely
to push for national legislative reform, as well as looking for ways to improve its own state-based
regulatory environment and the support it gives to the sector. A specialist NFP legal service will
enhance the work being undertaken by the Victorian government.
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8 AUSTRALIAN & OVERSEAS EXAMPLES FOR NEW SERVICES

8.1 Australian models

The specialist Australian services such as the Arts Law Centre and the Communications Law
Centre have been considered. The Arts Law model is of particular interest and utilises web- based
precedents and information as well as in-house lawyers supported by ‘legal advice nights’ with
volunteer solicitors. Because the service is long standing and enjoys a good reputation, there are
many lessons that can be learnt from it. From discussions to date, Arts Law has indicated a
willingness to assist PILCH in the development of any new services for NFPs. There are real
opportunities for building on their resources and processes, with more than enough work for both
organisations. Attachment 3A gives a ‘snap shot' of the services provided by Arts Law and
Communications Law.

8.2 Overseas examples

Information about relevant overseas models has been obtained via the internet and from the
National Pro Bono Resource Centre — see Attachment 3B for an overview of the main examples
found in the USA, Canada and the UK. The USA models are extensive, whereas the UK offers less
extensive services than are currently available in Australia.

In the USA, there are some long standing examples where expertise is provided by a combination
of in-house lawyers and pro bono referrals. Interestingly, there are also a significant number of
universities that run their own pro bono programs staffed by law students. The students, under the
supervision of qualified lawyers, provide legal advice and representation to NFPs on a variety of
matters such as, legal structure, tax exempt status, leases, contracts etc. - not dissimilar to the
requests PILCH receives from NFPs for assistance. Some law schools (eg, Yale) have established
‘community and economic development clinics’ that, as well as providing legal services, advise
NFPs on management and operations, negotiations, and public policy research and analysis.
PILCH'’s consultations with NFPs have confirmed that access to similar services to complement
legal services would be valued. These models are informative for the Project and it would be
helpful to have greater knowledge of how they work on the ground. However, in making our
recommendations we have been cognisant of the differences between the USA and the
Victorian/Australian pro bono environment, in particular, that:

« the number of lawyers (especially those in large cities such as New York) is much greater; and
e the USA tax laws are such that donations to the pro bono organisations themselves are tax
deductible, such that they have a much larger potential funding base. (PILCH does not enjoy

this tax status and, nor we are advised, would any separate entity which PILCH may establish
to provide specialist NFP legal services.)*
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9 CONSULTATIONS WITH NFEPs

PILCH obtained feedback about its existing services and ideas for new services from a range of
NFPs by:

< asurvey of NFPs, both those that have used PILCH in the past and those that have not;

e meetings with several NFPs; and

e afocus group held at PILCH on 6 February 2007.

A summary of the meetings and other discussions is contained in Attachment 1. For a copy of the
survey form see Attachment 2A. For details of where the survey and focus group was advertised
see Attachment 2B. Some of the key results of the survey are set out below. A fuller table is
contained in Attachment 2C.

9.1 NFP survey results

The survey was intended to provide quick and simple feedback from NFPs. It is not, and was never
intended to be, a representative sample etc; merely a bit of a ‘snapshot’. Importantly, the survey
which was available on-line on PILCH’s website, provided NFP organisations outside the
Melbourne metropolitan area with an opportunity to provide feedback. It was deliberately kept to a
double sided page and largely ‘tick the box’ responses in order to limit the effort and time required
for completion and, therefore, to maximise the number of responses. It was advertised widely via
peak body newsletters, sector e-bulletins and via the PILCH database, website and newsletter.
PILCH members were also asked to distribute it to any NFPs that they advise in order to reach
those NFPs that have a direct pro bono relationship with a lawyer or firm and as a result may not
use PILCH's referral service.

As of 16 March 2007, PILCH has received 101 completed surveys. While the surveys have been
de-identified, it can be seen from the covering emails and letters that there is a wide range of
respondents: very large organisations to very small; metropolitan, regional and rural; and variety of
activity/service areas. In total, the organisations that responded have between them
approximately®?:

e $46,819,750 annual income;

e 2,488 employed staff; and

e 2,935 volunteers.

The following shows the number of survey respondents that had already used PILCH and if they
received pro bono legal assistance via a referral from PILCH and/or from another source.

Table 4 — Survey results (2007) for existing PILCH services

Question Yes No Don’t Know No answer
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Comments about the assistance provided by PILCH were extremely positive, with many
organisations full of praise regarding how helpful and informative PILCH’s current services are, eg:

The service from PILCH is professional, and accurate, and easy to obtain, high quality appropriate,
saved us going down a blind alley.

Other feedback revolved around the length of time that pro bono can take and the difficulty of
getting answers to small and easy questions over the phone. One respondent stated that while
they feel ‘comfortable that no matter what the inquiry PILCH...assists’, they would not contact
PILCH unless ‘completely necessary’.

The assistance received from pro bono referrals was seen to be highly efficient and competent.
One respondent commented that if a matter become too ‘hard’ then a firm might not be willing to
provide on-going assistance to see that matter to completion.

The type of sources of pro bono assistance received other than that provided by PILCH were
mainly because of a direct relationship with a law firm (established via a board member or CEO of
the NFP) or via a member firm’s own contacts.

The following chart highlights the responses to the range of possible new services mentioned. The
respondents were also asked to rank them in order of priority and the chart is based on how many
times the particular service ranked in the top 3 (out of 10).%*

Chart 1 — NFP survey results for new services
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For the purpose of this chart, the option of ‘on-line advice’ (ie, where an NFP would register a
query via the website and then receive a reply by email) was not included as part of the ‘website’
category. On this basis, the preference for a new website ranked slightly behind the telephone
advice line (ie, 58 vs 62 organisations ranking it in their top 3 priorities). If the website is taken to
include on-line advice and precedents, the overall demand for a website would be 42.3%, making
the preference/priority much stronger. In either case, the telephone advice service is a clear priority
for respondents (62). Apart from the website and telephone service as the highest priorities, the
nextétpree were an on-line legal advice (33), organisational ‘legal health checks’ (28) and seminars
(24).

Overall, most respondents indicated that all of the suggested services would be appreciated - 54
respondents stated that they would use them ‘regularly’, 39 ‘occasionally’ and only 1 said they
would not use any of the resources (this respondent had an existing direct pro bono relationship
with a large private law firm).

Interestingly, the majority of respondents (62) would be willing to pay a modest, scaled
membership fee of some description. However, the comments clearly highlighted that each
organisation would: need to check their budgets; already feel as though they pay enough to their
peak organisation; have very limited funds; or would need to see more detail about the exact
services to be offered before committing.®®

Given that 68.3% of the organisations are members of at least one peak body, it raises the
possibility that an effective way to assist small organisations is through peak bodies. This is
discussed further at Headings 12 and 14.

9.2 NFP focus group

The focus group provided an opportunity to receive more detailed feedback on the limits of existing
services, barriers to accessing legal advice and demand for potential new services. Attachment 2D
lists the 17 diverse organisations that attended.

Feedback from the group was consistent with the survey data, in particular regarding prioritising
new services. The discussion fleshed out the different types of legal advice that NFPs need. Three
main areas of legal difficulty for NFPs were identified:

e ‘client focus’ — legal advice about direct service provision issues;

e ‘structural and systemic issues’ — affecting a class of people, advice on legal aspects of
systemic advocacy and assistance with law reform (eg, possible impact of new legislation on
clients or, in the case of a peak body, impact on its members); and

e ‘organisational/governance’ — eg, risk management strategies, awareness raising, assistance
with conditions of funding, employment, etc.

There was keen interest in pro-active assistance through an organisational ‘legal health check’.®’
The need for NFP regulatory reform emerged, especially for legal structures and governance
requirements.

The group raised the potential problem of generating significant demand on PILCH and the need,

therefore, to make sure that provision of any new services took this into account. Some other

general points that emerged were:

- the need to raise awareness about legal obligations of NFPs without deterring volunteers;

« that many groups were not aware of existing PILCH services or the breadth of service
provided,;
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< the need to raise awareness of existing resources such as those offered by peak bodies and
some government departments;

< the importance to NFPs of creating on-going relationships and building their own capacity;

« the need to tailor information and services to the scale, activity and issue of the particular NFP
being assisted (eg, what is appropriate for a small group meeting in someone’s home
compared with a group receiving government funding to provide services);

< the need for a pro-active approach to engage organisations that are most ‘disadvantaged’ - eg,
providing a ‘clinic’ based in a community centre or via a peak body;

- the need for a central point for brokering legal ‘community partnerships’; and

- that the services provided need to be a two-way learning process — ie, there is a need to
educate the legal profession about NFPs as well as the lawyers assisting NFPs with
understanding the legal system;

In relation to this last point, it is also important to note there is an unfortunate combination of a
complex regulatory system (see Heading 6.5) and a dearth of expertise in the legal profession on
certain NFP-specific issues such as tax concessions, fundraising and incorporated associations.
Many lawyers may be willing to help (eg, on a pro bono or reduced fee basis) but, because it is not
their main area of practice and there are almost no undergraduate or professional development
opportunities on such issues, they inadvertently give inappropriate advice.

The survey and focus group indicate that a comprehensive web-based service is the first priority,
but that it is important for this service to be supported by other ‘direct contact’ services, in
particular, a telephone helpline (to answer quick, basic queries and to point them in the right
direction). There is demand for pro-active legal assistance: eg, organisational ‘legal health checks’,
assistance with law reform and brokering on-going pro bono partnerships. Collaboration with peak
bodies is also important in ensuring effective delivery of new services.

9.3 Other data — NSW

There is a large body of data (telephone interviews of 283 NSW ‘volunteering organisations’) that
supports and enhances our findings: see ‘It's a bit of a minefield: Findings from the Legal Issues
and Resources Survey of NSW Volunteering Organisations’ (April 2007).

The Centre for Volunteering NSW (the state-based body for Volunteering Australia) has conducted
research about the legal needs of the NSW volunteering sector and how best to meet them. Part of
the research also involved an audit of the legal resources available for volunteer organisations in
NSW (the findings are contained in an accompanying report titled ‘Making the Law Accessible:
Legal Issues and Resources for NSW Volunteering Organisations’ 2007). The vast majority of
NFPs in the sample had volunteers (even if it is only as unpaid Board members) and, therefore, the
findings are highly relevant to the Project. PILCH and Volunteering NSW have shared research
findings and PILCH is grateful to Dr Anton Mischewski (Research and Policy Manager at
Volunteering NSW) for providing copies of the reports prior to their formal launch.

The following are some of the key findings taken from the Volunteering NSW reports, together with
some comments in the light of the Project.

e Their review of Australian legal literature for the volunteering sector highlighted the lack of
comprehensive data and legislative uniformity across all states and territories, concerning key
issues such as insurance, civil liability, and volunteer protection. The legal issues faced by
volunteering organisations are becoming ‘increasingly complex’ and they believe this
‘negatively impacts all volunteering organisations, especially small-to-medium ones’.

Comment — this is further affirmation of our observations about the complex regulatory
environment in which NFPs operate.
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Their audit of resources found an extensive range of on-line and print legal resources and
services ‘but there is no one comprehensive and interactive on-line legal resource specifically
addressing volunteers and volunteering that provides easy access to them.” Also, some of the
resources that are available are ‘sometimes too specialised for volunteering organisations in
general'.

Comment — this is consistent with the Project’s findings that indicate NFPs want access to a
range of new services ie, their needs are not currently being met.

Small-to-medium organisations®® and those in rural NSW are more likely to use pro bono
lawyers and websites for legal information. However, more of these organisations pay for legal
services and are less likely to use community legal centres.

Comment - in NSW, some community legal centres give free advice to NFPs but this is not the
case in Victoria where the centres refer NFPs to PILCH.

Regional organisations mainly use websites and non-legal sources such as colleagues; pro
bono lawyers are relatively under-utilised.

Comment -: this affirms the Project findings about the need for a specialised NFP web-portal
and PILCH's roll-out of seminars and pro-bono referrals to regional centres.

Existing NSW resources such as LawAcess® are used infrequently as legal resources by any
volunteering organisation irrespective of its size and location.

Comment - LawAccess does not have any resources specifically aimed at NFPs among the
large number of topics covered on its website and is aimed at individuals not organisations.

There was a lack of consensus or understanding about what is a ‘legal issue’. Many
respondents did not believe their organisation had any ‘legal issues’ because they only thought
of matters that involve courts, judges and potential prosecution. However, the researchers
intended a broad definition and the interviewers were instructed to emphasis the broader
definition — ie, seeking information on a legal matter, seeking legal advice of any nature or
taking legal action in a dispute. The broad definition would encompass legal issues as a risk
management process aligned to good governance and management.

Comment - this is an important finding. It confirms the need to improve awareness within the
sector about the role of legal advice and information and when it is appropriate to seek this
assistance (eg, in order to prevent a legal issue arising in the narrow sense ie, courts and
prosecution for non-compliance).

Barriers to accessing existing resources and services

- ‘..lack of specialised volunteering legal services and lack of knowledge of services are
major barriers identified by all organisations.’

Comment - this is consistent with the Project findings about existing resources not
being well-tailored to NFPs.

- 'Costs were more likely to be noted by small-to-medium sized organisations in regional
and rural organisations.’

Future services

- The most preferred options were for ‘a freely accessible on-line legal resource to assist
them to understand and comply with current legislation.’

Comment — this is consistent with the Project findings.
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- A close second preference was the need for a free 1800 ‘volunteering hotline’.

Comment — again this is consistent with the Project findings although we have not
considered offering advice to individual volunteers, only NFP organisations.

- Rural organisations expressed more interest in having access to courses, workshops
and seminars.

In summary, the large scale and recent NSW research supports very strongly the information
gathered by PILCH both over time (via PILCH’s existing services for NFPs) and more recently as
part of this Project.
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10 CONSULTATIONS WITH PILCH MEMBERS

The recommendations made in this Report (see Heading 13) for the establishment of a new
specialist legal service for NFPs take into account feedback from PILCH members regarding their
capacity to accept more referrals, and their support for services that could better reduce duplication
and improve the efficacy of the pro bono services they provide.

As seen in Attachment 1, PILCH has met with a number of its members to discuss the need for,
and potential development of, a specialist legal service for NFPs. In particular, PILCH met with
firms that already assist a large number of NFPs via referrals from PILCH, as well as those that
predominately have direct relationships. A number of PILCH’s members have also developed
community partnerships with NFPs, whereby they provide the NFP with on-going pro bono legal
advice, promote the NFP’s fundraising events throughout the firm, provide Board service and
include the NFP on the firm’s workplace giving list.”

The feedback from member firms confirms that they value PILCH's services as a ‘clearinghouse’ to
take enquiries from the NFP sector and to determine which NFPs require referral to a member firm
for expert advice and assistance. Although the pro bono coordinators receive a number of direct
calls from NFPs, they reported that a request from PILCH on behalf of a NFP is often easier to
assess and allocate internally. Because the PILCH referral memorandum sets out the legal
structure of the organisation, articulates the legal issues, the nature of the assistance required and
timeframes for the advice, it assists the pro bono coordinator to determine whether the NFP (and
the particular query) is within the firm’s pro bono priority areas and capacity. It is also easier to
decide which legal practice group to allocate the matter to and assists the partner in charge of the
relevant group to assess the complexity of the matter, the time it is likely to take and the seniority of
the solicitor required.

Further, a number of the firms appreciated the fact that when a NFP approaches the firm directly
requesting assistance they can refer the NFP to PILCH for referral to another firm: eg, in cases
where the firm does not have the capacity or expertise to accept a direct request; or where they
have assisted the NFP previously, but exceeded the budget allocated to that NFP (see Heading
4.5, Case Study 2).

All the firms consulted were supportive of PILCH expanding its service for NFPs and agreed that
many of the matters raised by NFPs were common across the sector (eg, tax status and
incorporation). A number of the firms currently use precedents to avoid duplication when assisting
NFPs and were interested in the idea of PILCH working with its members to develop precedents
which could be used by a specialist NFP legal service and made available to other lawyers
assisting NFPs on a pro bono basis.

The pro bono coordinators acknowledged that, given the size of the NFP sector, establishing a
specialist legal service for NFPs could result in an influx of enquiries and result in a significant
increase in referrals. However, this did not deter them from supporting the establishment of this
service.

The coordinators appreciated that one of the objectives of the service would be to answer as many
legal enquiries as possible through the use of fact sheets and web-based tools (such as answers to
‘Frequently Asked Questions’), and that PILCH would also seek funding from the corporate and
government sectors to employ in-house solicitors to field a large number of enquiries over the
phone/on-line. From a cost-benefit perspective, the pro bono coordinators PILCH consulted
appreciated that their firm’s pro bono budgets and solicitor’s time would be best utilised advising on
complex matters affecting the NFP sector; preparing tailored advice for eligible NFPs, assisting
with law reform on behalf of the sector and assisting the PILCH service to develop precedents and
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materials for its website (which would then be accessible across the sector). The coordinators
agreed with PILCH that the introduction of the new services would also create greater opportunities
for their solicitors in terms of professional development, as the matters referred to them would be
more interesting and challenging, (eg, law reform, submission writing and presenting at seminars).

There was interest in the idea that experts within member firms could assist with training and
support for in-house PILCH lawyers. Members were also keen to explore possible ways that their
non-legal staff could become involved with assisting PILCH to provide services to NFPs: eg,
financial, management, administration and human resources.
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11 OTHER STAKEHOLDERS

Feedback from other stakeholders in the NFP sector (see Attachment 1) has been supportive of
the establishment of a specialist NFP legal service. Other pro bono providers and key bodies such
as VCOSS have commented that what distinguishes PILCH from other pro bono providers is that it
operates solely in the legal arena. In this way, people are clear about when to contact PILCH, more
so than, for example, for generalists pro bono groups. If the PILCH services for NFPs were, in the
longer term, expanded to provide other related but not purely legal services, we would liaise further
with these generalist pro bono providers to ensure smooth links between services. Given the
number of NFPs in Victoria alone (eg, 33,000 incorporated associations), one pro bono provider is
unlikely to met all the demand.™

The development of a specialist legal service for NFPs will draw on PILCH’s existing relationships,
such as those with a wide range of NFP agencies, law firms, the Victorian Bar, community legal
centres, and universities. It will also put PILCH in a position to establish new strategic partnerships.

11.1 Existing collaborations

VCOSS has established a ‘Community Sector Training Program’, which aims to strengthen the
capacity of community sector organisations by providing training and support. VCOSS also
advertises training by other organisations if community references are provided, it is low-cost
(under $50) and open to the sector. As a result, VCOSS has encouraged PILCH to advertise its
seminar series for NFPs on the VCOSS website.

Further, as part of its Community Program, VCOSS has received funding from the VLF to update a
series of manuals which were originally published in the 1990s to educate the community sector,
on issues such as, Management, Incorporation, Managing Money, Policy and Procedures and
Community Employment. PILCH is on the Manuals Reference Group and has been asked by
VCOSS to access the pro bono resources of PILCH’'s member firms to revise the sections of the
manuals which deal with legal issues, in order to ensure the information is up to date and written in
plain English. Once the manuals are published, PILCH will be able to promote information about
the manuals when we receive enquiries and via the new PILCH web-portal for NFPs.

In summary, there are likely to be further areas where VCOSS and PILCH can collaborate to
ensure a wider range of NFPs are aware of new services and receive information about legal
issues.

11.2 New partnerships

The Project raises the possibility of new collaborations: see Headings 12 and 14.4.”* For example,
collaboration with DVC and Volunteering Victoria/Volunteering Australia/Volunteering NSW could
broaden the reach of the new service. Between them, these Volunteering agencies (and their
counterparts in the other states and territories) receive thousands of calls every year” from
volunteers and NFPs (the vast majority of whom rely heavily on volunteers). A large percentage of
these calls relate to legal issues and volunteer management issues that have legal aspects.

If legally-related issues are included in the new service, then support from peak professional
bodies such as CPA Australia would be valuable.

The Project will also assist PILCH in strengthening links with existing providers such as Our
Community — there are real gains to be made by tapping into existing networks and significant
opportunities for cross promotion of resources and services. PILCH has expertise that
complements the work done by Our Community and others on issues such as NFP governance.
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12 CONSIDERATIONS FOR PILCH

In deciding to introduce new services for NFPs (see Heading 13), the following points have been
considered.

While PILCH has considerable credibility within the NFP sector, the focus group confirmed that
there is not a high level of awareness of its role and services among the general population of
NFPs (ie, among the 33,000 organisations that are incorporated as associations, plus the
thousands of informal groups that may, over time, wish to incorporate). The promotion of new
PILCH services (and any collaboration with the Volunteering agencies - see Heading 11.2), will
also raise awareness of PILCH’s existing services for both NFPs and individuals. However,
PILCH will be very careful about the timing and widespread promotion of new services to the
NFP sector so as to avoid a sudden, overwhelming influx of requests for assistance which
could, in turn:

- damage PILCH’s strong organisational reputation if PILCH was unable to provide high
guality service in response to this greater demand; and

- jeopardise PILCH's existing core referral work.

It is important not to duplicate existing resources or services. PILCH, and the sector generally,
have limited resources. The best, freely available resources need to be identified and access to
them by NFPs maximised. New resources will only be developed where gaps exist.

New services for NFPs need to preserve and enhance PILCH’s existing referrals under the
Public Interest Law Scheme.

Wherever possible, services that are pro-active (in that they help NFPs reduce the risk of non-
compliance and other legal issues arising) are preferable.

While many services such as web-based resources will be available to all types of NFPs,
certain services, in particular pro bono referrals, will only be available to ‘public interest’ NFPs
in keeping with PILCH’s core mission.”* This is to ensure the proper allocation of limited pro
bono resources.

In accordance with PILCH’s Strategic Plan 2006-2009, new PILCH services will be mindful of
the needs of regional and rural NFPs. Services will be designed with the overall aim of
improving access to pro bono legal services by promoting PILCH’s services ‘to the wider
community in Melbourne and non-metropolitan Melbourne’.”

Any new services will be fully funded (or at least very close to fully funded) over a minimum
period of 3 years. It will take at least 3 years to established the new services, promote them
and evaluate their effectiveness in order to secure recurrent funding. Without this funding,
PILCH'’s existing services could be jeoparised.

A new entity will not be created unless there is a compelling case for it: eg, because of issues
to do with liability, insurance and/or funding. Otherwise, the service should be established to
operate under the overall PILCH umbrella. Where possible and appropriate, administrative and
other costs will be shared.
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In terms of long-term funding, the new service will need to attract government funding from one
or more of the following departments:

-  State government: DVC, Department of Justice, Department of Health, Department for

Industry, Innovation & Regional Development and/or Department of Human Services;
and/or

- Federal government: Department of Families, Community Services and Indigenous
Affairs and Department of Health and Ageing.

The range of NFPs is so great that their services fall within these portfolios and others.
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13 NEW PILCH SERVICES

In light of the research and considerations outlined in this Report, the following are the new
services for NFPs that will be introduced by PILCH.

13.1 Relationship with existing PILCH services

The new services are intended to complement and enhance the valuable assistance currently
provided by the PILCH pro bono referral service and seminars for NFPs.

Together the new services will form a specialist NFP advice service. The existing seminars will
form part of this service, but the pro bono referral service will remain part of the Public Interest Law
Scheme administered by PILCH as it will continue to be only available to those NFPs that satisfy
the scheme’s ‘public interest’ test.

13.2 New services

A wide range of additional services will be offered to improve access to legal and legally-related
advice and information tailored to meet the needs of NFPs. These services will improve the
capacity of NFPs to meet their legal obligations, be well-governed and, most importantly, to be
more effective service providers to the community.

The most pressing need is to accurately map existing legal resources and provide ready links and
guidance for NFPs via a high quality web-portal. This will ensure that existing services and
resources are not duplicated, and will improve access by NFPs to them. Many other services will
be built from this base.

Taking into account the considerations outlined under Heading 12, and both the feedback PILCH
has received (see Headings 9, 10 and 11) and the NSW research (see Heading 9.3), the PILCH
Board has resolved to establish a specialist service for NFPs. The specialist service will:

a. as an immediate priority, develop a comprehensive web-portal that:

 maps and links the relevant existing legal and legally-related resources and services for
NFPs (both Victorian-based and relevant national ones);

e provides a guide which is user-friendly, easy-to-understand and navigate to these
resources and services, including summaries and introductory information (see
Attachment 4 for an example of the type of interface that will be used); and

« fully explains the eligibility criteria for pro bono referrals through PILCH’s Public Interest
Scheme.
b. when the web-portal is fully operational, offer a basic telephone and/or on-line inquiry
service:

e in the way that PILCH currently operates, use law student volunteers to take the
enquiries, ascertain the basic nature of the inquiry and, where appropriate (eg, if is not
a query easily answered by material on the website), direct it to an in-house NFP
lawyer(s);

e use an in-house NFP lawyer(s) (trained in or recruited for their experience in common
NFP issues such as taxation, incorporation issues, governance and fundraising) to call
back and give basic advice (possibly only on limited common issues), or obtain more
information such that the need for a referral can be considered;

e investigate using retired ATO officers for assistance with general guidance about
eligibility for concessional tax status;

< have a panel of PILCH members to act as expert support for the in-house lawyer(s) by
way of training, telephone back up etc; and

e use secondee lawyers where possible.
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c. further develop the NFP seminar program by linking and co-branding with both a PILCH
member and a NFP peak body so that sessions can be tailored to meet the particular needs of
different groups within the sector. Also, PILCH will investigate holding some ‘outreach’
seminars for NFPs — eg, at outer metropolitan community centres and in regional areas’®;

d. identify gaps in existing resources and develop user-friendly, easy-to-understand facts sheets,
checklists, frequently asked questions and (with expert assistance from PILCH members) key
precedents (eg, a constitution suitable for application for DGR status);

e. establish an email notification system for legislative changes and as a two-way link in relation
law reform proposals (ie, to link NFP groups that are working on proposals requesting reform or
those seeking to make submissions about proposed reforms);

f. coordinate a small ‘team’ who can develop and trial an organisational ‘legal health check’ with
at least 2-3 NFPs. Experienced gained from this pilot will inform both the development of
resources for the website and for the ‘legal health check’ service itself. The longer term aim will
be to develop a ‘train-the-trainer’ model that could be offered via peak bodies, with assistance
from PILCH for those organisations who identify the need for assistance as a result of a self-
check;

g. develop training for lawyers about the sector and the common issues for NFPs: eg, a unit on
common issues for NFPs/considerations when advising a NFP that attracts Continuing
Professional Development points;

h. in time, investigate the student clinic model in conjunction with PILCH’s academic members
(draw on the experience of the administrative law clinic offer by PILCH QId in conjunction with
Bond University and, ideally, information gained from visiting student clinics that operate in the
USA);

i. consider more specialised services for target groups such as indigenous organisations, and
multi-cultural groups (eg, Artists in Black project by Arts Law Centre); and

j. investigate other related services so that PILCH can, b}/ drawing on the expertise and
resources of corporate members and government bodies,”’ offer pro bono assistance with
issues such as: guidance with undertaking an audit of key (non-legal) risks to the organisation,
review of personnel procedures and policies etc.

The new service would take a broad view of what is a ‘legal’ issue. Many of those in the NFP
sector do not think they have any ‘legal issues’ because they only think of legal matters as
those involving courts, judges and potential prosecution. However, the broad definition used
by the new service will encompass legal issues such as risk management processes aligned
to good governance. Often legal issues are intertwined with the lack of proper policies and
procedures, and inexperience in financial management. These legally-related issues will also
be covered.

PILCH is, with assistance from its corporate and law firm members, already running seminars
on these types of issues (eg, fraud prevention and financial literacy). We are also expanding
the reach of these seminars and our pro bono referral service to regional Victoria.

By combining the wide expertise of PILCH members (eg, corporates such as NAB, Goldman
Sachs and others) and alliances with peak professional groups such as CPA Australia (who
have expressed interest in supporting the service), there is an excellent opportunity for a range
of legally and financially-related issues to be covered by the new service.

While the greatest area of unmet needs appears to be access to specialist NFP legal services
(and this will be the core expertise of the new service), in order to provide a holistic legal
service it is important to include a range of pro-active and ‘preventative’ services such as
assistance with governance, financial and management issues.
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13.3 Implementation

The launch of new services will be staggered to allow ‘behind the scenes’ time for development of
the web-portal, internal protocols and precedents so that when additional enquiries are received,
they can be handled promptly and expertly. In this regard a two-stage implementation process is
proposed:

Stage 1 centres on the development of the specialist NFP legal and legally-related
web-portal, with a range of other integrated services including e-bulletin updates, fact
sheets, frequently asked questions and precedents.

Stage 2 involves the addition of a telephone/on-line basic advice service staffed by in-
house lawyers with back up from PILCH members (via referrals, staff training and an
expert panel).

Stage 1 will involve a significant amount of web design and IT support. It is currently anticipated
that this assistance will be obtained as part of an in-kind corporate contribution. If this is not
obtained on an in-kind basis, then additional funding will be required. On-going IT support (to
ensure regular maintenance of the web-portal) will be included in the budget unless provided via
on-going in-kind support.

With regard to staffing levels, the new service (including the provision of basic telephone/on-line
legal advice) will require a minimum of 2.6 EFT lawyers and 0.8 EFT administrative assistance. In
the manner in which PILCH currently uses secondee solicitors and administrative staff, this option
will be explored for the new service. There may be greater opportunities for secondee solicitors in
the NFP service as the legal issues that face NFPs more readily ‘fit'" with the commercial and
corporate expertise of many of PILCH’s member firms.

The implementation plan for the new service will also scope the most appropriate framework
for an evaluation of the service. It is anticipated that this will be undertaken with expert
(external) in-kind assistance. This framework (eg, the collection of data) will be built into the
new service from its inception, and will be an important tool for securing on-going funding.

More work is being undertaken on budgeting, staffing and implementation aspects by the NFP
Legal Service Establishment Sub-Committee of the PILCH Board. Of course, exactly how the
services will be rolled-out will be influenced by the availability of funding and in-kind assistance.
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14 FUNDING CONSIDERATIONS

14.1 Is a separate entity necessary?
The option of incorporating a separate entity to conduct the new service is being considered.

One consideration relevant to this decision is whether it is necessary in order to obtain funding for
the service. For example, most individual donors and the majority of philanthropic foundations will
only donate funds to organisations that have DGR status to ensure their donations are tax
deductible. PILCH does not have DGR status. In the USA, donations to NFPs which provide pro
bono legal services for other NFPs are tax deductible and, hence, those NFPs have access to a
broader funding base.”® However, PILCH’s initial advice on this issue is that it is unlikely that, even
if the new service was separately incorporated, it would be eligible for DGR status (the only
exception would be if the Income Tax Assessment Act was amended to specifically list the entity,
as is proposed for Nonprofit Australia).

There may, however, be other reasons for separately incorporating the specialist NFP (community)
legal service. The issue of liability and insurance cover for advice given by PILCH employees via
the telephone and/or on-line will need to be considered carefully. Further, if the service involves
collaboration between PILCH and other agencies and/or corporate sponsors and/or re-current
(federal) government funding then, as part of those arrangements, there maybe be a need to
separately incorporate the service. If the pilot of the service in Victoria is successful, it may be
possible to expand its operation across Australia: ie, via the web-portal, telephone/on-line advice
line, with more detailed state-related advice (and any referrals for pro bono assistance) being
directed by that service to state-based PILCHs. If, as the NFP sector is lobbying for, legislative
reforms are made such that there is national consistency (or at least much greater consistency
between the states) in matters such as associations and fundraisings laws, then this national,
separate entity model for a specialist NFP legal service may become the most effective way to
deliver services.

14.2 Corporate sponsorship

Any funding from a corporate is likely to assist the service to attract additional funding from the
Victorian government. As outlined under Heading 12, the Victorian government prefers
community/business/government partnerships.”® Further, some of the government grants that may
be relevant to the service require matched funding: eg, DVC community support grants.

14.3 Philanthropic funding

The project to establish the service could be of interest to philanthropics. As a general comment,
philanthropics tend to only fund pilot projects, not recurrent funding. There are some philanthropics
that are willing to fund organisations that do not have DGR status. However, without DGR status
the number of foundations that will be interested in funding the establishment of the service will be
limited. Each philanthropic has its own set of priorities, funding limits and closing dates. Often their
application turn-around time is not fast. The service may be able to attract some philanthropic
funding for its start up phase (eg, 1-2 years plus an evaluation, as was the case for Human Rights
Law Resource Centre). Some philanthropics are willing to partner with government and/or other
philanthropics. There may be discrete parts of the service that will be suitable for philanthropic
funding (eg, evaluation of the service or research into meeting the specific legal needs of
indigenous NFPs and/or NFPs in rural, regional and remote areas®).
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14.4 Government funding
Victorian

As mentioned under Heading 7, the activities of NFPs, and the client-base that many of them
serve, cross nearly all government departments: eg, health, housing, aged care, education.
Further, the Department of Justice, Consumer Affairs Victoria (as the Registrar of incorporated
associations) and DVC all have a keen interest in the compliance by, and good governance of,
the NFP (community) sector. It is both an advantage and a difficulty that there are a range of
departments that can be considered for funding of a specialist service for NFPs. Possibly DVC
is the department with the most relevant overall mandate. As the Victorian government aims to
deliver ‘joined up government’ (a major reason for the creation of DVC), the new service could
serve as a showcase for both delivery of this pledge and government support of the
community/NFP sector.

Federal

Given the work being done in NSW and the number of issues affecting NFPs that come under
federal legislation, federal funding is another possible medium-long term source. Again, any moves
to achieve greater national consistency in NFP legal structures and fundraising would increase the
likelihood of federal government funding for a legal service for NFPs If the specialist service is
properly evaluated and, after 2-3 years, demonstrates outcomes such as improved NFP
compliance and governance, better co-ordination and use of resources (eg, the resources of the
ATO), then there would be a good case to put to the federal government to provide recurrent
funding.

14.5 Membership fees

Drawing on the Arts Law model, a question was included in the survey about the NFP’s willingness
and ability to pay a membership fee to access an increased range of services. As described under
Heading 9.1, the majority (62%) of respondents would be willing to pay a modest, scaled
membership fee®! of some description if it gave them access to the full range of new services. This
was an interesting result, and most likely an indicator of the need for the services, rather than an
accurate indication that funding for the NFP legal service could rely, in any significant way, on
membership fees. With a phase-in of new services, it will not be possible to consider the
introduction of membership fees until a year or two into the life of the new NFP service — when
most of the services were in operation and the NFP service has developed a profile and reputation
with NFPs for prompt, high quality and easy to understand resources and advice.

In this regard, it is worth noting the Arts Law experience. This experience has shown that it can
take many years to build a membership fee base, and that it cannot be relied on as a significant
source of funding — for the Arts Law Centre, it currently represents approximately 10% of its total
income.

Another issue that will be explored is developing relationships with peak bodies with a view to them
to becoming members of the specialist NFP legal service. The survey results highlight that the
majority of NFPs are members of one or more peak bodies. By using these existing networks, the
specialist NFP legal service could have a broader reach. The peaks would also act as a ready
source of feedback about on-going sector needs.

The new service will collaborate with the peaks to develop seminars and training specifically
tailored to the needs of their members (eg, on proposed legislation affecting community health
organisations, or amendments to the bankruptcy laws which financial counsellors need to
understand).

/ % 0?7 D % 0 E 01 D %
0 %€
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From PILCH’s perspective, establishing relationships with peak bodies, as opposed to all of the
peaks' members, would have the advantage of creating a smaller membership base. The peak
could either absorb the PILCH fee from its own resources or pass it on as a small increase in their
membership fee. Some peaks are very small and poorly resourced, and any fee will need to take
account of this circumstance, as well as being scaled to reflect the number of member
organisations it represents.

The payment by the peak of a membership fee could then entitle the peak and its member
organisations to access a certain number of services per year. The peak itself can use PILCH’s
referral service to obtain legal advice on issues that directly affect its members and then
disseminate that advice to its members so as to inform future work: eg., the National Association of
Community Legal Centres will often request advice on matters that have the potential to affect all
community legal centres.

14.6 Fee-for-service income

There is potential for a specialist NFP legal service to develop, over time, fee for service income
from the NFP, government and legal services sectors. Care will need to be taken to ensure that
such work does not detract from the ability to provide the core services but, as expertise and
reputation in providing specialist NFP-orientated advice grows, there may be opportunities for fees
to be charged for:

» larger, better-resourced NFPs for legal advice or discrete policy or training work;
e government departments for policy advice on a consultancy basis; and

- for professional training (eg, for lawyers and accountants) on NFP legal issues (see Heading
9.2).

14.7 Mix of funding

In order to ensure the long-term sustainability of a specialist NFP legal service, the aim will be to
develop a mix of funding sources so that if any one source is discontinued, the continuation of the
service will not be jeoparised. If corporate sponsorship (including significant in-kind 1T/web design
contribution) and/or philanthropic funding can be secured fairly quickly, then that funding will
enable PILCH to complete the ‘backroom’ work needed before the service can be launched. Using
funding in this way will strengthen the likelihood of government providing matched funding. Over
time, it may be appropriate to consider a membership fee for certain services/certain NFPs.
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15 CONCLUSIONS — NEXT STEPS

At its March meeting, the PILCH Board resolved to:

a. establish a specialist Not-for-Profit Legal Service to expand significantly the range of services
which PILCH provides to NFPs in the manner recommended in this Report (in, particular under
Headings 12, 13 and 14). The current PILCH referral service for those NFPs that satisfy the
‘public interest’ eligibility criteria will be maintained and enhanced; and

b. form a ‘Not-for-Profit Legal Service Establishment Sub-Committee’ of the Board. The role of
this Sub-Committee will be to assist with governance issues for the new service, in particular,
to review any corporate and/or other funding arrangements for the service.

PILCH is currently:
e exploring collaborative arrangements with other NFP organisations;
e working on a more detailed implementation plan; and

e seeking funding to begin implementation of the new services for NFPs in the manner
recommended in this Report.

Sue Woodward
Policy Officer

PILCH (Vic) Inc.
1 May 2007
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Attachment 2A - NFP survey form (as available on PILCH website)

P I I <
I L C & Public Interest Law Clearing House

Dear participant,

This is a quick (approx 5 minutes), informal survey to help us review our existing services for not-
for-profit organisations and plan new services that we may be able to offer.

How to complete the survey? To complete on-line, please put your responses in bold: use ‘X’ next
to the appropriate response box and a number next to the boxes in question 2. Then attach the
completed (Word) document to an email to policy.pilch@vicbar.com.au (‘NFP survey' as the
subject line). Otherwise, print hard copy, complete and return by post to PILCH, PO Box 13121
Law Courts Melbourne, Vic 3000.

How the data will be used? The data will be used in a report being prepared by PILCH on options
for legal services for community not-for-profit organisations. Your responses will be confidential. No
identifying information will be used. If you would like more information about the project, the survey
results, or if you wish to provide further comments please contact Sue Woodward:
policy.pilch@vicbar.com.au or phone 9225 6657.

Thank you for helping us by providing feedback and ideas.

1. Existing services
1.1. Have you (ie, your organisation) ever rung PILCH for assistance?

Yes No Don’t know

1.2. If yes,
a. did your organisation obtain pro bono legal advice?

Yes No Don’t know

b. did your organisation obtain other assistance? Please specify (eg, referral to another
service, referral to other resources)

1.3. Any comment about the assistance received?
a. from PILCH

c. Has your organisation received pro bono legal assistance not via PILCH, and if so
please add a brief comment as to how this was organised (eg, via Board member)

N =T - T No Don’t know

2. New services

These are some ideas...maybe only a wish list! Please rank in order of what you see as being the
greatest need, and cross any that you think duplicate an existing service.

2.1. Telephone advice and referral service

Assume that you would speak to a person (maybe a para legal volunteer) who
would take down general details about the query. An in-house lawyer would call
back to provide either advice, information about where to get assistance or to
organise a referral to a private lawyer for more specialist advice (via current

PILCH scheme for pro bono legal assistance).
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2.2. Website
* links to other services and resources

e answers to ‘frequently asked questions’
(eg, do we need to incorporate as a separate body for this project?)

e on-line, basic legal advice and referral service
(ie, email version of telephone service described above)

< emalil notification re changes to law relevant to not-for-profits

2.3. Organisational legal ‘health check’

eg, check of various compliance issues, structure, governance

2.4. Law reform and advocacy

eg, standard form funding agreements, better legal structures

2.5. Precedents

eg, a constitution accepted by the ATO as suitable re DGR status

2.6. Seminar series

more low cost seminars, on a range of topics, say 8 each year

2.7. Resources

available at low cost, possibly on-line, for topics where a need is identified

Cost
3.1. If all of the above services were available, do you think your organisation would use them?
Yes, regularly No maybe occasionally

3.2. Do you think your organisation would be prepared to pay an annual subscription in order
to access these services, based on a sliding scale from, say, $50 (income of less than
$100,000) to $600 (income of greater than $1 mil)?

Yes No

F N )Yt 0] 0 110 11= o | USRS

About your organisation

4.1. Is it a member of a peak body? Yes (whichone?...........cccccoveiiiiinn, )
No
4.2. Approx. annual income?
less than $500 $500 — less than $10,000 $10,000-less than $100,00
$100,000 less than $500,000 $500,000 to less than $1 mil more than $1 mil
4.3. Approx. no. of staff
none 1-lessthan5 5 —less than 20
20 less than 50 50 less than 100 100+

4.4. Approx. no. of volunteers
none 1-lessthan5 5 —less than 20

20 less than 50 50 less than 100 100+  Thank you
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Attachment 2B — Summary of websites, bulletins etc. where NFP survey and focus group

advertised

Organisation Type

Organisation

Umbrella Organisation

PILCH (website, newsletter)

Victorian Council of Social Services (flyer, e-bulletin)

Info-x-change (all e-bulletin boards)

ProBono News (e-bulletin)

Ross House Association

Collective of Self Help Groups

Association of Neighbourhood Houses and Learning Centres Vic

Australian Federation of Disability Organisations

Women'’s Information and Resource Exchange

Financial and Consumer Rights Council

Express Media

Community Housing Federation Victoria

Government

Department of Victorian Communities (website)

Corporate

PILCH members

Our Community — e-bulletin

NFPs directly

Email to NFP & Community Orgs listed on PILCH database

Volunteering Australia (website, e-bulletin)

Email to Victorian Law Foundation grant recipients

Media

Small (free) article in The Age, Saturday 3 February, 2007

Via PILCH assisted Orgs.

Carers Victoria

ALSO Foundation

Multicultural Arts Victoria

Al-Anon

Wilderness Society

Victorian Association for the Care and Resettlement of Offenders
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Attachment 2C: more detailed survey results

Detailed New Services Ranking
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Attachment 2D — Focus group attendees
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Name Title Organisation
Community Enterprise
Annie Dunn Development Coordinator Brotherhood of St Lawrence

Jo-Ann Tamlyn

Project Coordinator

Chronic lliness Alliance Inc

Bryan Woodford CEO Yooralla

Patricia Young Convenor Body Corporate Action Group

Patricia Laurie Manager Ross House Association
Youth Empowerment against

Alischa Ross CEO/Director HIV/AIDS (YEAH)

Gary Gromb Coordinator Collective of Self-Help Groups

Neil Blenkiron

Media and Campaign Officer

Australian Federation of Disability
Organisations

Jill Morgan Executive Officer Multicultural Arts Victoria
Manager Resources &
Stephen Hill Development Carers Victoria
Community Housing Federation of
Holly Marigold Sector Development Officer Victoria
Paul Morgan Deputy Director SANE Australia
Lyn Morgin CEO The ALSO Foundation

Maria McGarvie

Board Member

Caroline Chisholm Institute

Jacinta Cashen

President

VICCSO

Lisa Dunbar

Manager, Transitional Services

VACRO
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Attachment 3A — Snapshot of specialist Australian services

The models below are the most pertinent examples of currently operating niche services and the
particular considerations that they raise are examined.

ARTS LAW

Name: Arts Law

Established: 1984

Jurisdiction: Based in NSW, but Australia wide advice
Website: www.artslaw.com.au

Services Offered: Legal Advice
e Telephone Advice (free) — call back system
e Legal Advice Night's (LAN'’s)
Referral Service
« Referrals for paid and pro-bono work
Mediation Service (for individuals and orgs that become members)
Legal Information
e Precedent access (members only)
e CLE Seminars (free or paid in Uni and Tafe)
e Research and advocacy for law reform
e Publications [free and paid]
« Fee-for-services drafting
Eligibility: Individuals and groups who:
e are not government
e do not want second opinions
e cannot afford to pay
e do not have family law, immigration or criminal law
matters.
Structure: 85 EFT 4 Solicitors, 1 Executive, 2.5 Admin Support/Paralegal
Occasional use of students and retirees
Junior lawyers and final year law students as note takers/legal assistants
for volunteer lawyers
Panel of approximately 200 lawyers
Relationship with 1 law firm to take on 10 requests a week in house
Panel of accountants
Personal relationship with 2 accounting firms
Funding: ~ $700,000.00 total income:
e ~$70,000 - $80,000 membership fees (individuals/groups)
$99 pa - $165 artist
$220 pa — $330 NFP income under 99K
$550 NFP income over 1M
e ~$400,000.00 recurrent funding from Australia Council, Arts NSW
and Australian Film Commission
e ~ 300,000 in grants and fee-for-service
Outcomes: In 2006:
~ 800 — 900 referrals for private paid work
~ 4,000 CLE attendances at 110 seminars
~ 2,000-2,500 phone advice provided
~ 280-350 LANS
~ only 13% of the time phone queue closed because of too much demand
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COMMUNICATIONS LAW

Name: Communications Law — provide advice via a website ‘Oznet Law’

Established: 1988 (was funded as a Community Legal Centre but we are advised that it
no longer receives CLC funding)

Jurisdiction: Based in Victoria, but advise Australia wide

Website: www.oznetlaw.net

Services: Include:

e Advice within 10 days via web, telephone or e-mail
e Facts Sheets
e Teaching
Eligibility: Free to all users but arranged by type:
e Individual
e Business or Start-up
e Community or Non-profit user
Structure: Company limited by guarantee. Research unit within VUT law school
e 1 director/principal solicitor
e 1 solicitors/researchers
e 0.5 admin — training and publications
Some student volunteers
Expert legal group writes and revises site content
Funding: - Oz net Law from: Federal AG, Gilbert and Tobin, Clayton Utz
- total income for Communications Law Centre in 2003-2004 including:
- $82,607 teaching income
e $114,636 research and consultancy
e $91,971 in grants including Australian Research
Council, DCITA, the Australian Communications and
Media Authority, the Reichstein Foundation, and John
Fairfax Holdings.

Outcomes: facts sheets in 29 areas of communication law
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Attachment 4 — Example of website checklist

As part of PILCH’s new web-based services for NFPs, an interface will be developed as a first
point of reference for many of the enquiries received from NFPs and potential NFPs. It will contain
information and links for NFP’s centered on commonly encountered legal and quasi-legal issues.
The interface will assist NFPs to negotiate the often confusing and disjointed networks of
information currently available, and provide easy to understand information so they can make an
informed decision as to the best next step: eg, to decide if the issue is a legal one, if it is
necessary/desirable to obtain legal advice (eg, by speaking to PILCH), what other services can
help and/or where to get further information. The interface will also help reduce the time spent by
PILCH staff and volunteers on very basic queries, so that they are better able to provide assistance
with more complex legal issues that may need a referral.

The interface will have a variety of features such as a ‘checklist’ of issues for new NFP’s to
consider before incorporation (currently the most frequent inquiry). Below is an initial draft of such a
checklist on incorporation: (draft prepared by Matt Tinkler, Minter Ellision seconded solicitor)

Topic Comments/FAQs Links
Settingup aNFP | § " § %% § 3§
. 9 '
.g o /OM ! * + 563 B
0 % J
. ; % + 563
% M * * B A
-} X & * 3 C % %
%% 6 M § %% § §
Business 5634 § %% § §
Structure "
0
.y 8 | § % § § §
e % % 4 § § 8
. D & E § § s
04 0, 0
H % 3 0% % % E
: * 3 C %
%
Grants & : " § § §
Fundraising 8 4 32§ 00
SA H % % § %% § §
e A + + % I 0% % % E
-6 8 8 <A D ;M C % %
Managementand | A " § %% § 3§
Corporate 3
Governance e 6 W % WE
e : * 31 C %
o * 0 % %
6 3
e =% % J I
- 138
Litigation 3 C 8 % § § 8
B 2 8 %
B 8 %
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Attachment 5: - Referrals for legal assistance for NFPs and groups provided by PILCH (as

listed in the PILCH Annual Reports, 2004-2006)%

July 2004 — June 2005

3CR (Community Radio)

Aboriginal Family Violence Legal Service
Action for Community Living

Adoption Origins Inc

Advocacy and Rights Centre

Aids Housing Action Group

Ampersand

Anglicare

Anglicord

Animal Active

Animal Liberation South Australia Inc
Arthritis Foundation of Victoria
Australian Action on Pre-Eclampsia
Australian Council of Adult Literacy
Australian Sudanese Association in the North
Bass Valley Performing Arts Camp
Carers Victoria Inc

Centre on Housing Rights and Evictions
Child Wise

Chile Lindo Inc

Chronic lliness Alliance

Citizens Advice Bureau & Information Centre
Mentone Inc

Clarendon Children’s Centre

Collingwood Community Information and Drop-In
Centre

Community Child Care Association Inc
Community Information Victoria Inc
Consumer Credit Legal Service Inc
Consumer Law Centre Victoria

Council of Intellectual Disability Agencies (Vic)
Inc

Craig Family Centre

Credit Helpline

Dandenong Ranges Steiner School

Dart Centre for Journalism and Trauma

Dignity Financial Counselling Service

Disability Justice Advocacy Inc

Disability Support and Housing Alliance
Domestic Violence and Incest Resource Centre
Domestic Violence Victoria

Elizabeth Hoffman House, Aboriginal Women'’s

(8

Gertrude Players
Grampians Disability Advocacy Association Inc

Greater Shepparton Botanic Gardens Association
Inc

Green Wedges Guardians Alliance
Hobsons Bay Community First
Housing for the Aged Action Group
Huon Valley Environment Centre Inc
Islamic Council of Victoria Inc
Lilydale Community Child Care Inc
Link Community Transport
Mechanics Institute of Dandenong
Multicultural Arts Victoria

Nauru Community Australia Inc
North West Nations Clans Aboriginal Corporation
Ordo Templi Orientis Inc

Otway Planning Association Inc
Partnerships in Health Promotion Ltd
Proactive Learning Activity Yakka
Real Rights for Refugee Children

Reflex Sympathetic Dystrophy Association of
Australia Inc

RMIT Refugee & Asylum Seeker Project
Sandringham Children’s Playhouse

Save the Ridge Inc

Self Help Addiction Research Centre
Shepparton Heritage Centre

South West Community Legal Centre
Spare Lawyers for Refugees

St Albans Community Youth Club Inc

St Mary’s House of Welcome

Sudalog Project

Sustainable Population Australia
Tenants Union of Victoria

The Star Community Cinema Association
Uniting Church Centre

Uniting Care Harrison Community Services
Upper Yarra Community House Inc

Victorian Aboriginal Community Controlled Health
Organisation

Victorian Alcohol and Drug Association
Victorian National Parks Association

%31 Cb C IS E



Family & Domestic Violence
Falun Dafa Association of Victoria Inc
Federation of Community Legal Centres

Federation of Natural and Traditional Therapists
Ltd

Fifteen Restaurant

Financial and Consumer Rights Council
Fitzroy Adventure Playground

Friends of Chicquita Park Residents
Friends of Gippsland Bush

Geelong Community Legal Service

2005-2006
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Villamanta Legal Service

VIVAIDS

Voluntary Euthanasia Society of Victoria Inc
Wimmera Information Network Inc
Wimmera Uniting Care

Women'’s Liberation Halfway House
Xanana Technical Training Trust

Yarra River Keepers Association

(only some of the organisations that received referrals for pro bono assistance in 2005-2006)

3CR (Community Radio)

Aboriginal Family Violence Prevention & Legal
Service

Access Administration Project
Akademos Co-Operative Ltd

Al-Anon Family Groups Victorian Southern Area
Inc

Angel Light Link

Architects for Peace

Assisi Aid Projects

Australian Double Reed Society

Ballarat Citizens for Thoughtful Development
Churinga Support Services

Collective Of Self Help Groups

Community Child Care Association Inc
Consumer Credit Legal Service Inc
Consumer Law Centre Victoria

Diamond Creek Living and Learning Centre

Domestic Violence and Incest Resource Centre
Eastern Community Legal Centre

Fawkner Community House Inc
Indigenous Health Service

Lawyers for Animals

Multicultural Centre for Women's Health
National Association of Community Legal Centres
New Beginnings Substance Abuse
Pelvic Instability Support Group

Save the Golden Cypress Trees
Schneiderei Group Inc

Spare Lawyers for Refugees

VACRO

Westvale Community Centre

World Vision of Australia

Yarra River Keeper Association



